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(@) As it pertains to this part,
‘“adopt’ means the assumption in iden-
tical form of an originating member’s
independent action rate or service
item, or a particular portion of such
rate or service item. If a carrier adopts
an IA at a lower rate than the con-
ference rate when there is less than 30
days remaining on the original IA, the
adopted 1A should be made to expire 30
days after its effectiveness to comply
with the statutory 30-day notice re-
quirement. In the case of an inde-
pendent action time/volume rate (“‘lA
TVR”), the dates of the adopting IA
may vary from the dates of the original
IA, so long as the duration of the
adopting IA is the same as that of the
originating IA. Furthermore, no term
other than ‘‘adopt” (e.g., ‘‘follow,”
““match’’) can be used to describe the
action of assuming as one’s own an ini-
tiating carrier’s IA. Additionally, if a
party to an agreement chooses to take
on an IA of another party, but alters it,
such action is considered a new IA and
must be published pursuant to the IA
publication and notice provisions of
the applicable agreement.

(2) An 1A TVR published by a mem-
ber of a ratemaking agreement may be
adopted by another member of the
agreement, provided that the adopting
member takes on the original IA TVR
in its entirety without change to any
aspect of the original rate offering (ex-
cept beginning and ending dates in the
time period) (i.e., a separate TVR with
a separate volume of cargo but for the
same duration). Any subsequent IA
TVR offering which results in a change
in any aspect of the original IA TVR,
other than the name of the offering
carrier or the beginning date of the
adopting IA TVR, is a new independent
action and shall be processed in accord-
ance with the provisions of the applica-
ble agreement. The adoption proce-
dures discussed above do not authorize
the participation by an adopting car-
rier in the cargo volume of the origi-
nating carrier’s IA TVR. Member lines
may publish and participate in joint 1A
TVRs, if permitted to do so under the
terms of their agreement; however, no
carrier may participate in an 1A TVR
already published by another carrier.

(9) A conference agreement shall not
require or permit individual member
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lines to be assessed on a per carrier
usage basis the costs and/or adminis-
trative expenses incurred by the agree-
ment in processing independent action
filings.

(h) A conference agreement may not
permit the conference to unilaterally
designate an expiration date for an
independent action taken by a member
line. The right to determine the dura-
tion of an IA remains with the member
line, and a member line must be given
the opportunity to designate whatever
duration it chooses for its IA, regard-
less if the duration is for a special pe-
riod or open ended. Only in instances
where a member line gives its consent
to the conference, or where a member
line freely elects not to provide for the
duration of its IA after having been
given the opportunity, can the con-
ference designate an expiration date
for the member line’s IA.

(i) Any new conference agreement or
any modification to an existing con-
ference agreement which does not com-
ply with the requirements of this sec-
tion shall be rejected pursuant to
§535.601.

(J) If ratemaking is by sections with-
in a conference, then any notice to the
conference required by §535.801 may be
made to the particular ratemaking sec-
tion.

[57 FR 54531, Nov. 19, 1992, as amended at 64
FR 11243, Mar. 8, 1999]

§535.802 Service contracts.

(a) Ocean common carrier agree-
ments may not prohibit or restrict a
member or members of the agreement
from engaging in negotiations for serv-
ice contracts with one or more ship-
pers.

(b) Ocean common carrier agree-
ments may not require a member or
members of the agreement to disclose a
negotiation on a service contract, or
the terms and conditions of a service
contract, other than those terms or
conditions required by section 8(c)(3) of
the Shipping Act.

(c) Ocean common carrier agree-
ments may not adopt mandatory rules
or requirements affecting the right of
an agreement member or agreement
members to negotiate or enter into
service contracts.
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(d) An agreement may provide au-
thority to adopt voluntary guidelines
relating to the terms and procedures of
an agreement member’s or agreement
members’ service contracts if the
guidelines explicitly state the right of
the members of the agreement not to
follow these guidelines.

(e) Voluntary guidelines shall be sub-
mitted to the Director, Bureau of Eco-
nomics and Agreement Analysis, Fed-
eral Maritime Commission, Wash-
ington, DC 20573. Voluntary guidelines
shall be kept confidential in accord-
ance with §535.608 of this part. Use of
voluntary guidelines prior to their sub-
mission is prohibited.

[64 FR 11244, Mar. 8, 1999]

§535.803 Ocean freight forwarder com-
pensation.

No conference or group of two or
more ocean common carriers may:

(a) Deny to any member of such con-
ference or group the right, upon notice
of not more than 5 calendar days, to
take independent action on any level of
compensation paid to an ocean freight
forwarder; or

(b) Agree to limit the payment of
compensation to an ocean freight for-
warder to less than 1.25 percent of the
aggregate of all rates and charges ap-
plicable under the tariff assessed
against the cargo on which the for-
warding services are provided.

[64 FR 11244, Mar. 8, 1999]

Subpart [—Penalties

§535.901 Failure to file.

Any person operating under an agree-
ment involving activities subject to
the Act pursuant to sections 4 and 5(a)
of the Act and this part and not ex-
empted pursuant to section 16 of the
Act or excluded from filing by the Act,
which has not been filed and has not
become effective pursuant to the Act
and this part is in violation of the Act
and of this part and is subject to the
civil penalties set forth in section 13(a)
of the Act.

§535.902 Falsification of reports.

Knowing falsification of any report
required by the Act or this part, in-
cluding knowing falsification of any
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item in any applicable Information
Form or Monitoring Report, is a viola-
tion of the rules of this part and is sub-
ject to the civil penalties set forth in
section 13(a) of the Act and may be
subject to the criminal penalties pro-
vided for in 18 U.S.C. 1001.

[61 FR 11577, Mar. 21, 1996]

Subpart J—Paperwork Reduction

§535.991 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

This section displays the control
number assigned to information collec-
tion requirements of the Commission
in this part by the Office of Manage-
ment and Budget pursuant to the Pa-
perwork Reduction Act of 1995, Public
Law 104-13. The Commission intends
that this section comply with the re-
quirements of section 3507(a)(3) of the
Paperwork Reduction Act, which re-
quires that agencies display a current
control number assigned by the Direc-
tor of the Office of Management and
Budget (OMB) for each agency informa-
tion collection requirement:

Current OMB

Section Control No.

535.101 through 535.902 .........ccccoeeiiiiinines 3072-0045

[49 FR 45431, Nov. 15, 1984, as amended at 61
FR 11577, Mar. 21, 1996]

APPENDIX A TO PART 535—INFORMATION
FORM FOR CLASS A/B AGREEMENTS
AND INSTRUCTIONS

Instructions

All agreements between ocean common
carriers that are Cass A/B agreements as de-
fined in 46 CFR 535.502(a) must be accom-
panied by a completed Information Form for
such agreements. A complete response must
be supplied to each part of the Form. Where
the party answering a particular part is un-
able to supply a complete response, that
party shall provide either estimated data
(with an explanation of why precise data are
not available) or a detailed statement of rea-
sons for noncompliance and the efforts made
to obtain the required information. For pur-
poses of the requirements of this Form, if
one of the agreement signatories is a joint
service operating under an effective agree-
ment, that signatory shall respond to the
Form as a single agreement party. All
sources must be identified.
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